CHAIRMAN’S REPORT 2005

The outgoing Chairman of the Bar described 2004 a ‘relatively uneventful year’ in his report last year. I am inclined to a similar view of 2005.  There were no seismic jolts disturbing the profession last year and no major differences of opinion with the Hong Kong Government. However, 2006 may be an entirely different proposition. I hope not. 

There was a minor tremor on the constitutional front though. There was yet another intervention by the Standing Committee of the National People’s Congress over the meaning of the Basic Law. This one was precipitated by the resignation of the former Chief Executive. The dispute about the length of term of his successor pitted common law techniques of interpretation of apparently plain words against the relatively opaque techniques of interpretation practised by the Standing Committee. A judicial interpretation of the relevant provisions that was brewing in the courts was avoided by the decision of the Hong Kong Government to seek an interpretation before that matter could be decided.  

The dissatisfaction felt by many at this apparent pre-emption of the courts should give the Administration food for thought. It should reflect that, although recourse to non-judicial interpretation by the Standing Committee of knotty problems is open to it under the Basic Law, every time that it does so it spends some of the valuable capital of the common law that history has given to Hong Kong in the settlement that was the Sino-British Joint Declaration. 

I am glad that only a small part of my time as Chairman was taken up with difficult constitutional problems. I was able to devote most of my time to looking after members’ interests and trying to safeguard the interests and values of the practicising profession as a whole which, as at 31 December 2005, comprises:

71   Senior Counsel, including one Honorary Senior Counsel  

533 members above seven years call

334  members under seven years call

There were, in addition, 29 transients in the form of leading counsel from overseas admitted for a particular case or cases and 83 pupils.

I am glad to report that my comments at the opening of the Legal Year about the inadequacies of the current system for the public funding of criminal cases has eventually been taken up by the Administration.

The problem, as all criminal practitioners well know, lies in the fact that under the Criminal Legal Aid Rules made under s.9A Criminal Procedure Ordinance, Cap. 221 the payment for defence work in all criminal cases other than cases before magistrates is not subject to independent taxation but is capped by reference to fixed scales of fees drawn up about 35 years ago at a time when criminal trials and appeals were much simpler.  Those scales are now out-dated inasmuch as they fail to comprehend a trial process where barristers are expected to do as much work out of court as in it and they are subjected to court imposed requirements about written arguments or openings. Opening the debate on the adequacy of the existing system had an immediate welcome result. The Administration announced it would not implement planned cuts in legal aid fees.  

Papers were written in parallel with excellent submissions by the Law Society. A Legco panel, chaired by the Hon. Margaret Ng, took a keen interest in the matter. Towards the end of the year the Legal Aid Services Council, the independent statutory advisory body on legal aid, weighed in and announced that it thought that the structure of criminal legal aid need a thorough revision. This finally prompted the Administration to announce in December that it was finally persuaded of the case for reform.

I anticipate that much work will be required next year to make the best of the opportunity to win for members a fair system of remuneration out of public funds for them performing indispensable constitutional functions, namely the prosecution and defence of persons who find themselves within the criminal justice system. It is essential that members make an effort to help those on the next Bar Council and its special committees to gather information so that it can make the best possible case for changes that will benefit members. 

One of the advantages that we enjoy in Hong Kong when it comes to lobbying for changes in the justice system is that the Bar enjoys a very high reputation. I am always surprised, and a little humbled, when I receive requests from governmental and non-governmental bodies for advice and assistance on all manner of social and political issues. The Bar’s view is one that counts for something. 

The esteem in which the Bar is held must be maintained. The way in which that is done is by maintaining unremitting standards of professional excellence.  Every public criticism of members that is justified in whole or part diminishes that reputation. Members must avoid doing anything which could possibly harm their professional reputation and the reputation of the Bar.

It is with this in mind that I paid particular attention to the Bar Council’s regulatory responsibilities. The Bar Council and the Chief Judge both have a statutory duty to receive and consider complaints under s. 35 Legal Practitioners Ordinance, Cap. 159. It is important that duty is performed lawfully and efficiently. To that end I have asked several members of the council to devote much of the time that they make available to the Council to concentrate on discipline. The result has been a streamlining of procedures when handling complaints. That has in turn led to a reduction of a backlog of complaints. 

One administrative step that the Bar Council has taken has been the introduction of proforma complaint forms designed to make the complaints more intelligible and so easier for the secretariat staff and council members to handle. Complainants will be encouraged to use these forms but they are not bound to do so. The forms can only be obtained from the secretariat. They are not made available as part of the reception kit to the newly-arrived and perhaps very disgruntled inmates of CSD facilities. (Interestingly, the bulk of complaints received by the Council do not come from prisoners with nothing better to than malign their counsel. Those that do come from prisoners are usually easy to dispose of as their complaints against counsel will have been, or should have been, ventilated on an appeal.) 

This modest step in making the initial step in the complaint procedure easier to handle for the Bar Council and Secretariat is not something new. Something similar exists for the bar in England & Wales and in Australia. Even the Hong Kong judiciary has published a brochure entitled “Complaints against a Judge’s Conduct” for members of the public who are dissatisfied with the conduct of a judge. 

I have devoted much of my time to maintaining the profile of the Bar outside Hong Kong. That has involved a fair amount of travelling. I have attended international conferences in Queensland, Lisbon, London and Prague and Rimsky Yuen S.C. has travelled to Chicago to attend the American Bar Association annual meeting and to London to attend the opening of the legal year in October. 

These conferences can be very frustrating. There are so many people to meet and time always seems short. However, I still think it worthwhile. There is a good deal of ignorance about Hong Kong. The hand-over is nearly a decade ago and many people, including quite senior lawyers, have forgotten that Hong Kong is still a common law jurisdiction with an independent judiciary. Such misapprehensions must be put right. It is important that Hong Kong is known to be not only different from the rest of China but a place that is legally unique and the first place to go to if wanting to do any kind of legal business with the Mainland.

There is a chance to show off our own talent to the legal world at large next April when Hong Kong will host the World Bar Conference organized by the International Council of Barristers and Advocates (‘ICAB’). ICAB is an alliance of the world’s independent referral bars. It holds conferences every two years. The last ICAB conference was in South Africa in 2004. 

In Hong Kong there will be speakers from about ten jurisdictions who will talk on a range of subjects ranging from the role of attorneys general and law officers to the problems of bilingual and multi-lingual jurisdictions. There will also be a series of practical training sessions which will be of especial benefit to younger members. There will be a fair showing of speakers from Hong Kong. I urge you to make every effort to attend.     

I have also spent much of my time in the Mainland. Apart from the annual trip to Beijing in November I have travelled to Shijiazhuang, Shanghai, Kunming, Wuhan and Tianjin. These trips have been Mainland Affairs Special Committee and were undertaken largely to foster interest in, or to conclude, co-operation agreements with city or provincial bars. 

I confess that I was sceptical about the benefit that would accrue to the Bar Association from these trips. However I was eventually persuaded that there would be benefits in the long-term after talking to many local bar officials and seeing how they thirsted after a better understanding of how the common law system operated in a modern international city like Hong Kong. Many of these lawyers look forward to doing a substantial amount of legal business on behalf of corporate and commercial clients who hope to establish a presence in Hong Kong. They were particularly interested to learn about the opportunities for arbitration and other dispute-resolution processes here.

Now the English Bar, together with the Law Society of England & Wales, has for at least the past decade boasted of a successful training scheme for Chinese lawyers which secures placements in English chambers and solicitors’ firms. The scheme has the financial backing of the Lord Chancellor’s Department.  It struck me that Hong Kong has linguistic and cultural advantages that London cannot offer. I hope that a future Bar Council will give some thought to meeting the specific requests for aid and assistance made by Mainland bar associations under the terms of these bi-lateral agreements and, with the assistance of funding perhaps from the Government, provide something complement the English scheme. 

One trip to the Mainland gave me special pleasure. It was a visit to Tianjin in early November to attend the All China Lawyers 5th National Conference. The Bar Association is not a member but was invited to attend as a participating observer. It was the very first time the Bar attended the event. 

I was struck with the appetite most mainland lawyers had for learning more about how the common law tackled problems that they increasingly faced. I was granted a speaking slot to speak on judicial review of public bodies performing commercial functions. The audience received the talk politely as they were constrained so to do for it was in English and alas, my Putonghua skills are still at the rudimentary banqueting small-talk level. (The previous speaker was a very hard act to follow. He was an impassioned academic who was a master of rhetorical gesture which he put to good use in his talk on ‘Recent Reforms in the Application of the Death Penalty’.)

I must have made good impression because the Bar Association has been invited to attend the next annual conference in Shanxi in November 2006. I hope that as many of you as are able will attend.

I need to report on an initiative meant to assist young barristers. I have been in touch with the Chairman of the English Bar in order to see whether a scheme could be established to place young barristers with sets of chambers in England & Wales. (Note: my personal prejudice as a Northern circuiteer against London being regarded as the only seat of worthwhile seat of legal learning made me insist on the scheme being open to chambers in the provinces too.)  He has caused soundings to be made and several sets of chambers there have indicated their willingness to accept fresh Hong Kong barristers for short spells of informal pupillage. The Bar Council needs now to formally approve the scheme and advertise its availability.    

Mention must be made of the recent appointment of Wong Yan-lung S.C. as Secretary for Justice. The annual report of the Chairman is not meant to be a place for encomiums for individual members but I claim the prerogative of authorship to do just that. His appointment came after many years of service to members by being a regular member of Bar Council over the past decade. The Bar’s loss is Hong Kong’s gain.     

I regard it as a tremendous privilege to have had the chance to lead such a great profession over the last 12 months. I must pay thanks to all Bar Council members and special committee members. Their hard work and volunteering of time and talent I now formally acknowledge. I commend to you the several reports that follow this report as showing just how diligently they have worked for you this last year.  Also, thanks to all the members of the secretariat who have supported the work of the Council and who have attended to your demands and needs over the same period of time.  

Philip Dykes SC
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